Seven years ago, in 2006, I wrote that the greatest threat to ‘our way of life’ stemmed not from international terrorism but from public indifference to the ill-conceived, ineffective and disproportionate laws enacted to counter it. I considered it a pressing need for the Australian human rights community to try and change the public’s rather negative image of human rights in the context of security. So, to what extent do my past assessments hold true today? And has progress been made?

Nearly twelve years after the 9/11 attacks, and eleven years after the Bali bombings, terrorism is still perceived to constitute a significant threat. In January 2013, for instance, the Gillard government’s National Security Strategy referred to terrorism and violent extremism as a ‘key national security risk’.1 Similarly, ASIO, in its 2012 report to Parliament, considered it an ‘unfortunate reality’ that the threat of terrorism remained ‘real and persistent’ and therefore represented the ‘greatest focus of ASIO’s attention’.2

These assessments are somewhat at odds with reality. To this day, not a single person has been killed in a terrorist attack on Australian soil in the post-9/11 era. Around 100 Australians have died in terrorist attacks overseas, most of them in the Bali bombings of October 2002. A calculation of annual fatality risks for the period of 1970-2013 reveals that the risk of getting killed in a terrorist attack in Australia is about 1 in 38,300,000. Even with the Bali bombings included, the fatality risk stands at 1 in 9,000,000. By comparison, the risk of getting killed in a traffic accident amounts to 1 in 15,000.

Nevertheless, the legislative response to the perceived threat of terrorism has been gigantic. The Federal Parliament has enacted more than 40 pieces of ‘security legislation’ over the past decade. ASIO was given unprecedented powers to detain persons not suspected of any offence without charge or trial. The Australian Federal Police was given extensive stop and search powers and may apply for control and preventative detention orders. Australia’s criminal law and procedure has seen radical changes, too. These included the introduction of an overly broad definition of ‘terrorist act’, the reversal of the presumption in favour of bail in terrorism-related cases, and executive powers to proscribe (and criminalise) organisations considered to be ‘terrorist’.

Terrorism Prosecutions

A common move by those supporting these measures is then to point to the number of successful terrorism prosecutions in Australia. To date, 23 individuals have been convicted of terrorism offences. Yet, while these cases confirm that there is a small number of Australians who hold extremist Islamist views, it is important to keep things in perspective. For example, the situation in Australia is hardly comparable to the conditions and dynamics in the United Kingdom, France, and other parts of Europe. The Australian cases also demonstrate that extremist views do not necessarily lead to violent action. None of the penalised actions of the prosecuted individuals amounted to immediate preparatory action for a terrorist act. Moreover, none had progressed to a stage where possible targets for attacks had been properly identified. 

This does not mean, of course, that the penalised actions as well as certain individuals did not pose any threat whatsoever. After all, it only takes a few determined individuals to launch an attack. It remains questionable, however, whether the small number of ‘extremists’ who are ready to employ violence can be considered a significant threat. And even in the event of a successful strike, it is difficult to see how such an attack could seriously undermine Australia’s national security. Western values and the political and economic structures that express them are far too robust to be susceptive to destabilisation by terrorist attacks, however horrific and they may be. Even 9/11, the single largest terrorist attack in history, did not compromise the essential workings of government. Its direct economic impact was negligible.

At the same time one has to admit that fears that Australia would turn into an Orwellian police state have not materialised. True, there have been instances of abuse or excess of executive power. A case in point is the improper arrest and detention of Gold Coast doctor Mohammed Haneef on terrorism-related charges in 2007.3 Similarly, in the case of the detention of UNSW medical student Izhar ul-Haque, Justice Adams of the NSW Supreme Court found that the conduct of the investigating ASIO officers constituted the criminal offences of false imprisonment and kidnapping at common law.4 Both cases highlighted many of the concerns about Australia’s security laws which, until then, had existed only in the abstract. But, they did not form part of a pattern of wide-spread human rights abuse in the name of counter-terrorism. 

Ongoing effects of anti-terrorism legislation

Where the impact of anti-terrorism legislation has been most concerning is in that extraordinary legislative measures have been normalised and adopted to address other areas considered to be risks to public safety, including control of bikie-gangs and so-called sex offenders at risk of recidivism. Several pieces of legislation introduced in NSW and other states raise serious concerns in relation to human rights. Yet the response by the media and the public at large has been rather muted. As with counter-terrorism, little seems to be known about the legislative changes and their potential implications. Moreover, most Australians continue to think that they are not personally affected by them. As a result, mobilising public opinion against extraordinary measures has become increasingly difficult. 

It is in this respect that unfortunately not much has changed in recent years. In spite of the fact that the National Human Rights Consultation of 2008/09 revealed encouraging numbers in favour of formal human rights protection in Australia, this has not translated into much political action, at least not on the federal level. What is worse, perhaps, it has not led to sustained public pressure to force the major Australian parties to keep the issue on the political agenda. In times of the rising preventive state, this is doubly worrisome. 
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