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Asked what Prime Ministers feared most, Harold Macmillan famously answered ‘Events, dear boy, events’. His observation is highly relevant to the history of the Human Rights Act. This was a well trailed measure, conceived while Labour was in opposition, proclaimed in its manifesto for the election in 1997, heralded by a white paper – entitled ‘Bringing rights back home’, passed through Parliament in 1998 and only implemented on 2nd October 2000 after a programme of unprecedented training and preparation. A degree of settling down was intended and, in fact, the courts faced less litigation than had been anticipated. But, into this relatively well-ordered progress, events intruded with a vengeance – first on 11 September 01 and then later, nearer to home, on 7 July 05, the day of the London bombings. 

My subject is the totally unexpected impact of events on a well-considered, thoughtful measure of constitutional reform which was, originally, intended to be but the beginning of a wider programme of extending democratic rights and their understanding. The visual image that I have had for the last few weeks is that of the attack by two dirty speedboats full of gun-toting pirates off the coast of Somalia on the sparkling white cruise liner, the Seabourn Spirit. The analogy can be taken further: there are unexploded grenades in a forward cabin – we have yet to see if they will explode and damage the ship further.
I have ordered the presentation as follows
· An initial overview of terrorism legislation since the 1970s;

· An overview of the Human Rights Act;

· The inter-relationship of the two.

Terrorism

The British state has long experience of dealing with terrorism, both at home and abroad. In particular, an insurgency has spluttered – on and off - in Ireland for three hundred years, occasionally spilling over to England. We can distinguish three distinct periods of recent legislative response to terrorism, defined first by events in Ireland and then elsewhere.

· The Good Friday agreement of April 1998 was the endpoint of an insurgency that began with the civil rights unrest of the mid-1960s. Between 1966 and 1999, this led to 3,636 deaths in Northern Ireland and 121 in Great Britain. The legislative response in the latter was dominated by annual emergency powers legislation, first introduced in November 1974.
 Legislation in both Northern Ireland and Britain was challenged – as were some non-legislative practices and policies such as interrogation techniques - in a series of cases taken before the European Court of Human Rights.
· The cessation of hostilities in Northern Ireland precipitated a period that extended quite precisely on 11the September 01. This was dominated by the measured build-up to the Terrorism Act 2000, preceded by a review by Lord Lloyd which was commissioned by the conservative government and reported in 1996. Lord Lloyd took the principled position that, so far as possible, terrorism should be covered by the ordinary criminal law and that special measures should be only the minimum required to deal with an anticipated threat; there should be additional safeguards alongside additional powers and that the UK should comply with its obligations in international law ie no derogation from the European Convention.
 The resulting Terrorism Act was intended to be comprehensive, dealing with six specific aspects of counter-terrorism from powers to proscribe domestic and foreign organisations to specific provisions for Northern Ireland. Its definition of ‘terrorism’ in section 1 is imported into later legislation. A continuing problem is its width – terrorism is a specified act (that includes not only physical violence and its threat but ‘serious damage to property’) designed to influence a government (not only the UK or its allies, but including any government, however oppressive) or to intimidate the public or a section of a public (except in the case of firearms or explosives when intention will be inferred) made ‘for the purpose of advancing a political, religious or ideological cause’. Thus, this does not pass the ANC test: the ANC would have been liable to proscription as a terrorist organisation – a considerable problem when it comes to offences such as encouragement or glorification of terrorism (as in clause 1 of the current Terrorism Bill).
· The Terrorism Act 2000 was designed to be the terrorist legislation that ended all terrorist legislation. But 9/11 intervened. The government responded with the Anti-Terrorism, Crime and Security Act 2001 by the end of the year. When Part 4 of this was declared incompatible with the European Convention of Human Rights by the House of Lords in December 2004, the government was galvanised into yet further action that had not earlier been apparent as leisurely review succeeded review – from a special committee of privy counsellors, the Home Office itself and the Parliamentary Joint Committee on Human Rights as well. The eventual result was the Prevention of Terrorism Act 2005, passed in scenes of Parliamentary confusion before the election last spring after only 18 days from beginning to end and with a final mammoth 32 hour session in which elderly peers had ‘a sleep in for civil liberties’ and took mattresses brought into the Houses of Parliament. The bombings of 7th July prompted the government to yet further legislative response and a Terrorism Bill is currently before the House of Commons with major controversy on two issues in particular: the creation of the offence of ‘encouragement of terrorism’ which now incorporates an early draft of a separate offence of glorification of terrorism and the proposed extension of the length of pre-trial detention in a terrorist case from 14 to 90 days. Revealingly, the Home Secretary told a House of Commons committee that the first purpose of the Bill was to send ‘a message’ about what will be tolerated and it is possible to argue that too much recent legislation is designed quite precisely in terms of its political message rather than its substantive legal content – something that the Human Rights Act should discourage.

Among anti-terrorism responses during this period, we should probably also include the war against Iraq waged expressly to prevent the alleged assistance that Sadaam Hussein might give to terrorists. The war has given rise not only to its own challenges for the Human Rights Act but also a fateful corrosion of the credibility of state intelligence against terrorists and/or in the reports of that intelligence by government ministers, very particularly that of the Prime Minister, Tony Blair.
The Human Rights Act 1998

From this fevered activity on terrorism, let us turn to the Human Rights Act 1998. In retrospect, 1997, when the Human Rights Bill began its Parliamentary journey, seems a time of innocence and hope. Labour’s new foreign secretary proclaimed ‘an ethical foreign policy’. Great claims were made for the Human Rights Act as the constitutional jewel of Labour’s first term. 

The Act’s chief architect, Labour’s Lord Irvine was particularly appreciative of his own work, saying that it:

Will deliver a modern reconciliation of the inevitable tension between the democratic right of the majority to exercise political power and the democratic need of individuals and minorities to have their rights secured.

So, what did the Act do and how did it do it? Lord Steyn, a former Law Lord and coincidentally now chairman of JUSTICE’s council, gave a good description of its double effect:

a coherent if ageing charter of fundamental rights became part of our unwritten constitution enforceable in our domestic courts … blended into our legal system by dynamic principles of constitutional interpretation.

Many of the provisions of the ‘coherent if ageing’ bill of rights will be familiar to you as roughly similar to the International Covenant on Civil and Political Rights to which Australia subscribes. Particularly relevant to issues raised by state action against terrorism are the following provisions: 

· The right to life subject to specified limitations, susceptible to derogation only in relation to the ‘lawful acts of war’ (article 2);

· The absolute right, susceptible to no derogation, against torture, inhuman or degrading treatment (article 3); 

· Rights to liberty and fair trial which are both limited by specific conditions and susceptible to derogation (articles 5 and 6);

· Rights of privacy, freedom of expression and assembly which are specifically qualified in various ways including by balance against each other (articles 8,10 and 11);

· A right of non-discrimination in relation to the exercise of Convention rights (article 14);

· A power of derogation from certain articles ‘in time of war or other public emergency’ to the extent ‘strictly required by the exigencies of the situation’ provided that the measures in question are consistent with international law (article 15).

These make up some of Lord Steyn’s ‘coherent if ageing’ charter of rights. As important, however, are the dynamic constitutional principles by which they are applied. Lord Steyn probably intended to highlight those applied in the Human Rights Act but there are some principles of interpretation that reach us through the convention itself. This is largely because the European Convention, unlike the ICCPR, comes with a court attached – the European Court of Human Rights based in Strasbourg – with a well-developed jurisprudence. Members of the Council of Europe agree to be bound by the decisions of the Court which, thus, represents a supranational source of ultimate authority.
A number of rights have been extended from their original interpretation through decisions of the court.  This is one effect of the doctrine that the Convention is a ‘living instrument’ to be ‘interpreted in the light of present-day conditions’.
 There is no room for the ‘originalist’ approach to a constitutional document favoured by some within the common law tradition such as conservative US Supreme Court judges like Scalia, Thomas and candidate Alito – who seek consideration only of the drafters’ original intention.  The idea of the convention as a living instrument links closely to a commitment that the Convention must be ‘practical and effective’ rather than ‘theoretical and illusory’.

Torture, article 3

The right to be free of torture, unexpectedly relevant to contemporary debate about the response to terrorism, provides an example of a chain of court decisions that extend the impact of a baldly stated Convention right. The first in this line of cases broadened the right against torture to a prohibition against ‘surrender … to another state where there were substantial grounds for believing that [the person] would be in danger of being subjected to torture, however heinous the crime committed’.
 Then the European Court expressly discounted considerations of national security, finding that ‘the activities of the individual in question, however undesirable or dangerous, cannot be a material consideration’ in determining their deportation.
 In an even more recent case, this position was expanded still further by the UK House of Lords to acceptance that a person might not be deported to countries where rights other those in relation to torture were at stake, specifically the right to practice religion.
 This extension has gone beyond what politicians can bear and is the cause of much of Mr Blair’s ire. We will return to this.

A further key principle in interpreting the Convention of is that of proportionality. The court has fashioned this out of those provisions in the Convention that require restrictions to rights to be ‘necessary in a democratic society’.  Proportionality is not expressly mentioned yet has become a powerful engine in giving it effect. A leading commentator and advocate even calls it ‘the defining characteristic of the Strasbourg approach to the protection of human rights’.

The concept of proportionality requires:

· a reasonable relationship between ends and means;

· minimal interference to a right or freedom; 

· careful construction of means to meet the end in question; 

· decisions and policies that are not arbitrary, unfair or based on irrational considerations. 

It dramatically extends the role of the judge in judicial review – hitherto roughly summarised  in a certain type of case as imposing a test of reasonableness rather than proportionality. It requires the judge to look at the balance struck between different interests and unavoidably provokes an intensive and merits-based review.
 

A second set of dynamic principles emerges from the way in which the domestic legislation, the Human Rights Act 1998, incorporates the convention. It does so through key provisions that relate to

· interpretation (s3) – ‘So far as is possible, primary legislation and subordinate legislation must be read and given effect in a way which is compatible with Convention rights’; 

· the availability of a declaration that legislation is incompatible with the Convention which has no immediate effect between the parties (s4). Primary legislation cannot be struck down and Parliament need not respond to the declaration though a right of action to the European Court in Strasbourg will remain which, if it finds itself persuaded that the legislation is incompatible, can result in a court decision which the government is bound by the convention to implement – a result which might make the mechanism of the declaration, much feted as a wonderful balance of judicial and executive power, look a little artificial; 

· a duty on ‘public authorities’ to act in accordance with the Act (s6); 

· a requirement on Ministers to declare if a Bill is compatible with the Act or not (s19). This ministerial declaration has triggered the appointment of a Parliamentary Joint Committee on Human Rights to advise Parliament on such compatibility in more detail than a simple statement – a vehicle that has turned out to be an important way in which Parliament has begun to understand the effect of the legislation.

The form of the legislation – with clarity of line preferred over detail - has led to some uncertainty.  Much of the detail was deliberately left to decisions of the courts. The meaning of the ‘public authorities’ required by s6 to act compatibly with the Convention is unclear and the cases have been conflicting – still rather unsatisfactorily flip-flopping between a test of public ‘function’ and a test of whether a body is a public ‘institution’.
 There has been further uncertainty on the balance courts should strike between using their interpretative powers under s3 and declaring incompatibility under s4. This now seems close to resolution. We have a ‘strong rebuttable presumption’ in favour of compatibility.
 Thus, security of tenure may be passed to a gay partner on a construction that rights between ‘husband and wife’ should be construed ‘as if the couple were husband and wife’. However, the courts declined to go so far as to say that men could be women and vice versa in refusing rights for trans-sexuals that it considered would be ‘pre-eminently a matter for Parliament’.
 

The declaration of incompatibility has proved of more value to litigants than was previously thought. It may well be that the more significant the legislation declared incompatible, the more political burden there is on the government to replace it. The government’s response to a declaration on its anti-terrorism legislation illustrates the point. It did not tough out the decision of the House of Lords in the ‘Belmarsh’ case as it could have done: it re-legislated. The sharp division of response may have had the effect of emboldening the judiciary in deciding on compatiblity since a declaration is only that in form : it has no direct effect.
The Human Rights Act – reconciliation or controversy

So, let us pause at this point and just take stock before we come specifically to matters related to terrorism. What preliminary assessment can we make of the operation of the Human Rights Act? 

The Act has proved to be constitutional in importance. It led directly to the Constitutional

Reform Act 2005 as the government responded to a decision of the European Court about the necessary independence of the judiciary
 and a critical report for the Council of Europe on the position of the Lord Chancellor.
 The Constitutional Reform Act introduces an independent judicial appointment process, abolishes the position of the Lord Chancellor as head of the judiciary, and will create a Supreme Court for the UK. All major reforms.
The issue with which I end is the extent to which the Human Rights Act challenges Parliamentary Sovereignty and requires a restatement of the constitution balance of powers.

But there is a preliminary point. The judiciary and lawyers have largely absorbed the consequences of the Act and decided cases, though smaller in number than anticipated, have begun to build up an internal logic. The public, the media and many politicians have not.  There is still an instability about its long-term acceptance. One reason for lack of public support may well be that they see relatively little direct benefit from the Act. It has been of most help to those on the margins of society – asylum-seekers, prisoners, for example – to whom the majority are not always well disposed. The Act has undoubtedly led to the improvement of adjudication by public bodies. Most reviewed their procedures in the wake of the Act but these are procedural and indirect improvements that are not obvious. There are some successes. For example, most recently, a woman with breast cancer did obtain treatment by an expensive drug, herceptin, which she was otherwise going to be refused by virtue of threatening legal action in relation to her right to life.
 We need to bring about a better public understanding of the act and must hope that the Commission for Equality and Human Rights promised in the current Equality Bill will provide a motor for more development in this area. The hostility in some parts of the media may well derive from a concern that the Act could lead to an enforceable right to privacy which would impede on some of their more obtrusive activities. 
To date, the Human Rights Act has, just about, provided a workable reconciliation of the tension between the demands of democracy and politicians as against the values enshrined in the Convention. There have been tensions – particularly where a populist government has wanted to present itself as tough on groups on the margins of society: aslum-seekers, criminals, and those indulging in what is seen as ‘anti-social behaviour’. It has, however, been issues relating to terrorism and its threat that have led to most controversy and lead to some uncertainty over continuing political commitment to the Human Rights Act.  This takes me to the third section of my talk: the interaction of the response to terrorism and the Human Rights Act.
Terrorism and the Human Rights Act
The Human Rights Act has provided a structure of principle through which responses to the events of 9/11 and following can be seen. Thus, it has encouraged a reference to principle which would, otherwise, have been missing. This has operated more broadly than in relation to anti-terrorism legislation. 
First, the Act has been used to raise the profile of a number of vital issues precipitated by UK participation in the Iraq war – itself highly controversial. The subject of the extra-territorial application of the Human Rights Act might once have seemed arcane. However, the application of the Act in the context of the invasion of Iraq makes it highly relevant. One litigation lawyer, Phil Shiner of the self and rather magnificently styled Public Interest Lawyers, has dedicated himself to exploring issues relating to the legality of aspects of the war and the ensuing occupation. Thus, there has been a decision on the extra-territorial application of the Act – which decided that the test for the Act to apply must be more than whether the UK is in ‘effective control’ of the area outside the UK but does extend to those area that might be described as ‘outposts of the UK’s authority abroad’, such as embassies or prisons run by the UK army in Iraq.
 This was more limited than hoped but it does mean that the British authorities must hold an inquiry into the death of Baha Mousa who died in their custody in Basra. The war is spawning a number of other cases, including one now awaiting decision in the Court of Appeal in which the issue is whether a UN Security Council Resolution can override the right to liberty in the European Convention and allow the internment without trial of people in Iraq by the British army.
 This intervention in foreign policy – or, perhaps, better styled on this occasion foreign adventurism - has been legally important but politically very unpopular in some circles. Mr Shiner has attracted the ire of the right wing press, featuring on its front page under the heading: ‘Anyone else want to sue? Solicitor who yesterday accused British troops of murder went touting for clients in Iraq – and yes, you’ve guessed it, wants legal aid too’.
 This has added to the febrile air of discussion about the Act.

The second set of issues relate to torture. The House of Lords is currently grappling with this question: to what extent is evidence which might have been obtained by the use of torture admissible in civil cases and, in particular, those relating to foreign nationals certified as ‘international terrorists’ where the rules of the relevant tribunal explicitly authorise the admissibility of all evidence? We await the decision of the House of Lords on a case in which JUSTICE and the ICJ has intervened. The matter is especially pertinent because of the status of evidence obtained from the USA in relation to those detained in Guantanamo Bay and elsewhere and various of its policies such as the alleged torture camps set up in various foreign countries and the policy of extraordinary rendition – the deliberate transport of prisoners out of US jurisdiction to places where they are, or may be, tortured. One judge in the Court of Appeal, albeit in a minority, accepted that the common law had now absorbed the prohibitions against torture in the European Convention and the UN Convention against torture.
 That, by itself, was a remarkable step forward.

There is another point regarding torture. Mr Blair wants to rely on diplomatic assurances against ill treatment to return foreign citizens to their home countries. The government has obtained such agreements with Libya and Jordan. It is negotiating with Algeria. It was precisely in this context that Mr Blair launched one of his most celebrated recent soundbites: ‘the rules of game are changing’ and that, with all that steadfastness that has made his name on the world stage, he has explicitly made the strongest threat yet to the Human Rights Act:

Should legal obstacles arise, we will legislate further including, if necessary, amending the Human Rights Act in respect of interpretation of the European Convention on Human Rights.

It may not come to that. Both the government and human rights groups including JUSTICE have intervened in a Dutch case going to the European Court of Human Rights
 in relation to whether a person may be deported to a country where they might be tortured – as might occur in the case of someone accused of terrorism against that country.  Mr Blair’s problem is really with the line of cases about torture that I discussed earlier. These are part of the existing jurisprudence of the European Court of Human Rights.  

However, the most explosive impact of the Act has been in providing the basis on which the House of Lords declared Part 4 of the Anti-Terrorism, Crime and Security Act 2001 to be incompatible with the Convention. This provides an opportunity to return to the core constitutional issue - the balance of powers between the executive, legislature and judiciary. The Human Rights Act was designed to disturb this and it has – rather to the discomfort of ministers who seem to have been caught somewhat unawares. It is worth remembering the defining element of the unwritten, yet certainly extant, UK constitution as stated by its great 19th century apologist, Professor Dicey:

Parliament has, under the English constitution, the right to make any law whatever, and further, no person or body is recognised by the law of England as having a right to override or set aside the legislation of Parliament.

It is possible to argue, with a mild degree of sophistry, that the Human Rights Act is entirely compatible with such a doctrine since it is itself an emanation of Parliament and provides the framework under which they are acting. It is also possible to argue that the Dicey always overstated the position and that even in his time the position was more complicated than he stated. It is, however, certainly the case that the Human Rights Act has tested some Parliamentarians to the limit. Some have been driven over the edge. Mr Blunkett, as Home Secretary, burst out in response to a court loss on asylum:

Frankly, I’m fed up with having to deal with a situation where parliament debates issues and the judges overturn them. We were aware of the circumstances, we did mean what we said and, on behalf of the British people, we are going to implement it.

The Belmarsh case in December last year raises the power of the judiciary most acutely. It was a challenge to the detention without trial of a group of foreign nationals under Part 4 of the Anti-Terrorism, Crime and Security Act 2001. The Act sought to deal with the point raised earlier – the inability to deport people to a country where they might be tortured. The Act allowed the Secretary of State to certify foreign nationals as ‘international terrorists’ and then to detain indefinitely them if they faced the likelihood of torture or ill-treatment on return and did not wish, or could not, got to a third country. Nine appellants triumphed in the House of Lords when by an overwhelming majority, generally 8-1, the court decided that Part 4 of the Act and its accompanying derogation were not compatible with the European Convention both as disproportionate and discriminatory in relation to nationality (since only foreigners could be interned).
 The government re-legislated with what became the Prevention of Terrorism Act 2005. 

The 2005 Act sought carefully, to distinguish between infringements of liberty, ‘control orders’, that were acceptable without a derogation from the European Convention and those that could only be imposed if there were to be a future derogation. This is not unproblematic. Statutory provisions that contemplate a prospective derogation that has not been made are logically challengeable but the effect of the Human Rights Act has been to provide a framework within which restrictions on liberties are much more tightly controlled than under the common law. Furthermore, just last week, the House of Lords declared incompatible with the European Convention that controversial legislation limiting support to asylum-seekers breached the Convention right against inhuman and degrading treatment.
 
Slowly – and against considerable resistance, decisions in the courts are indicating the value of legislation where compatibility with the Convention is seriously considered. To the extent that this might encourage greater Parliamentary scrutiny, this is something desparately needed. It would be an enormous accolade for the Human Rights Act if it brought this abount.
The traditional language of the relationship between the courts and the executive has been one of ‘judicial deference’ to decisions properly made by the executive eg on national security. There are various approaches among the higher judiciary manifest in the Belmarsh decision: Lord Bingham favours putting the stress on the judgement of proportionality in those rights where it is applicable. He accepted the primacy of the executive in determining whether there was a state of emergency but focused on examining the proportionality of its response which he found lacking because the threat manifestly came from both foreigners and nationals and immigration procedures were an inadequate response. Lord Steyn has joined with those using a language of ‘discretionary area of judgement’, a concept which accepts that there are areas where the executive should be given considerable discretion.
 Lord Hoffman, with whom Lord Steyn elsewhere expressly takes issue, favours the argument that the judges are concerned with the legal construction of powers, not any subsequent judgement on how they are exercised though, paradoxically, he was the only judge in the House of Lords to find that there was no ‘state of emergency’ as a matter of law that would have allowed derogation.

Certainly, if the Human Rights Act led to acceptance of a principle of proportionality to supplement that of reasonableness in restrictions on liberties and freedoms, this would be an enormous gain. This is the underlying issue in the current debate on how long a suspected person may be detained without charge – 90 days as suggested by the government in its Terrorism Bill, 14 days as in current legislation. However, it is a little distressing to see that this argument is being conducted in public as a political debate without much of a legal element – notwithstanding the fact that decisions of the European Court of Human Rights actually indicate that the current limit is somewhat pushing it.
 

Rebalance of the judiciary and the executive is very much work in progress. It is a question which is genuinely and unavoidably difficult.  We have not yet come to an entirely stable position, not least because we do not know if there will be any significant political backlash. It is worth noting that the conservative party are not committed to the Human Rights Act and will review it if elected into office. Their wilder members have contemplated pulling out of the European Convention and may see it as an advantage that to do so would leave the UK open to dismissal from the European Union. So, there are enormous dangers and the Belmarsh judgement could be a highwater mark that stands for a generation as the human rights tide begins to ebb. On the other hand, and I favour this, the genie might be out of the bottle and the UK may be moving – hesitantly and not without self-doubt - towards a concept of democracy that extends beyond the exercise of a national vote two or three times a decade towards understanding it as a set of values in which accountability for power is understood to be shared by the operation of the electorate and the judiciary. 

Either way, the events associated with terrorism will be seen to have played a crucial, if unexpected, role in the development of such human rights culture as we have.
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