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Executive Summary

The United Nations Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights ("the Norms")
 is a welcome initiative to a comprehensive definition of the human rights obligations of business. The Norms should be supported by the Office of the High Commissioner for Human Rights in its report to the Commission on Human Rights in 2005 as a means to develop greater consistency in monitoring corporate accountability for human rights. The Norms provide the basis of a global compliance framework that should over time become legally binding. In the interim, usage and adoption of the Norms should be encouraged by civil society, governments and companies to assess and enforce those human rights most relevant to business.
Scope of the problem

The influence of transnational corporations (TNCs) on the economic and political life of most countries – and on economic and political relations in general – has increased greatly in recent decades. Today, the economic capacities of transnational corporations often goes far beyond the economic capacities of the countries in which they operate and their political muscle is often far greater than the ability of some States to regulate them effectively. This power should be accompanied by responsibility and the Norms is a welcome step in definitively outlining the human rights responsibilities attributable to business.

Analysis of existing initiatives

Since the 1970’s a number of attempts have been made to draft voluntary guidelines, declarations and codes of conduct to regulate the activities of TNCs. The most notable of these (at an intergovernmental level) being the Organization for Economic Cooperation and Development (OECD) Guidelines for Multinational Enterprises (revised 2000) the ILO’s Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy (1977 and revised in 2000) and the ILO’s Tripartite Declaration on Fundamental Principles and Rights at Work (1998). 

The OECD Guidelines and the ILO Tripartite Declarations were revolutionary in the sense that they explicitly honed in on delineating the obligations of companies with respect to protecting human rights but they are subject to severe limitations. Apart from the fact that they are non-binding, their implementation mechanisms are extremely weak, the duties outlined are broad and lack details and provide little practical guidance for companies aiming to implement such rights. While the Guidelines and Declarations encourage companies to promote and protect internationally recognized human rights, there are no effective independent enforcement mechanisms to ensure they do so. Decisions cannot be enforced directly against a company and their power to compel behavioural changes remains subject to the political will and ability of national governments.

The United Nations Global Compact established in 2000 calls on business to voluntarily “embrace and enact” a set of ten principles relating to human rights, labour rights, the protection of the environment and corruption. With the exception of the labour rights (which are narrowly focused), the Compact does little to advance the debate toward clarifying what are the key human rights and environmental issues for business. The principles contained in the Compact ask business to “support and respect the protection of internationally proclaimed human rights” within their sphere of influence and that business “should make sure that they are not complicit in human rights abuses” but do not specify the exact human rights which business should support and respect. Likewise, Principles 7, 8 and 9 of the United Nations Global Compact encourage businesses to support a precautionary approach to environmental challenges; undertake initiatives to promote greater environmental responsibility; and encourage the development and diffusion of environmentally friendly technologies.  The principles cited in the Global Compact do not constitute a sufficient basis for designing enforceable standards and their lack of conceptual clarity leaves a wide margin of appreciation to business regarding their interpretation and their application.  Further, the Global Compact does not include any methods for monitoring and enforcing the implementation of these principles. The Global Compact has been successful in attracting a large number of participants, now estimated at more than 1700, but its attempt to build such a broad and inclusive tent with a diverse range of corporate participants, has resulted in a diminution of its overall effect. For these reasons, the Global Compact should develop a closer association with, and reliance on the key human rights set out in the Norms. 

Value of the Norms

a. Comprehensive statement

The Norms is the most comprehensive statement of human rights standards applicable to business. They are necessarily duplicative of prior efforts reiterating the rights that have been emphasized in previous efforts aimed at outlining the responsibilities of companies for human rights. This ‘duplication’ is a positive rather than negative attribute. The Norms represent a growing refinement and acceptance of the core rights applicable to business. 
b. Progressive definition of rights
The rights encompassed by the Norms cover a wide spectrum of human rights including the most fundamental and basic rights that have been agreed as accepted standards for nation states and individuals for decades. The comprehensive and arguably overly inclusive nature of the Norms is both its greatest asset and potential defect. The incorporation with equal status of what some call ‘third generation rights’, such as the right to development and environmental protection go beyond the traditional human rights norms set out in the International Bill of Rights. However the formulation of international human rights law is a dynamic process and while it would be less radical to restrict the Norms to certain ‘core’ rights that are reasonably well formulated and have a clear nexus to business, such as labour rights, this would be adopting an overly restrictive and negative approach. The gradual development of ‘soft law’ standards in the last 35 years has led to a broadening of the scope of rights applicable to business. Whether evidenced by declarations, guidelines or other means such as widely adopted codes of conduct, they are indicative of a gradually evolving consensus that business has obligations to human rights that extend beyond labour rights.  The Norms represent a comprehensive approach to human rights and provide a common basis from which to examine the adequacy of corporate protection and promotion of human rights.
c. Balancing responsibility between states and business

The Norms adopt a contemporary approach to the apportionment of responsibility between government and business for the protection of human rights. As is clearly stated in paragraph 1 of the Norms, “states have the primary responsibility to promote, secure the fulfillment of, respect, ensure respect of and protect human rights recognized in international as well as national law…” But the Norms acknowledge the growth and power of TNCs by also noting that “within their respective spheres of activity and influence” business also assumes an obligation to promote, respect and protect human rights. 

As to what falls within the sphere of activity and influence of a corporation is debatable and may be influenced by both moral and legal responsibilities that will help determine if a company is complicit in human rights violations. In attempting to more firmly confine the sphere of activity and influence concept, the nature of the obligation should be considered and also to whom that obligation is owed. The terminology used in the Norms suggests that business is seen as having an obligation to do more than simply refrain from acting in a way that constitutes a violation of rights: they are also seen as having a positive duty to prevent violations of rights and to play a proactive role in promoting the specified rights. We endorse this interpretation of responsibilities.

As to who falls within the sphere of activity and influence of a corporation, that is, to which stakeholders are the obligations to protect, promote, respect and secure the fulfillment of human rights owed, will in all likelihood not depend on legal principles alone. Business should look beyond its contractual relationships in defining its stakeholders and consider those with whom it has a particular political, economic, geographical or contractual relationship. A strong case could be made for a relevant connection existing between a company and its workers (not just direct employees but including workers in its supply chain who may have no direct contractual relationship to the company), consumers and host community. A company could also have a relevant connection (based on political, economic, geographical or contractual factors) with business partners (including but not limited to its contractors, subcontractors, suppliers, licensees and distributors), the company’s host or home government or with armed militia who exert control over the territory in which they operate. Clearly there is a sliding, still largely undefined, scale of responsibility between a company and the victim or violator of the human rights abuses. The more direct the connection, the greater the responsibility placed on the company to prevent or protect from such abuse.

Outstanding Issue: Implementation

Both the standards and the proposed mechanisms contained in the Norms will continue to evolve.  Like the standards themselves, the implementation mechanisms range from the specific to the general and incorporate requirements for companies, the United Nations and governments to integrate the Norms into their practices and monitor their implementation. The comprehensive nature of the standards espoused by the Norms is of great value in leveling the playing field as to what standards are applicable to business. However, the standards are meaningless if they are not implemented. Credible procedures for their monitoring and verification are crucial. Yet there is no one way to do this and the Norms offer a multiplicity of approaches as to how it should be achieved. 

The content of the Norms needs to be given time to solidify before definitively outlining a monitoring system. In the interim, the Norms should be used in the manner suggested by companies and non-government organizations and unions in monitoring corporate compliance with human rights, by the UN in its own procurements standards and by governments as a model for legislation for regulating corporate behaviour. For example, the Commentary accompanying the Norms specifically refers to their use by labour inspectors, by ombudspersons, national human rights commissions or other national human rights mechanisms.
 Beyond these specific examples though, the guidance provided by the Norms offer governments an opportunity to mainstream human rights issues into the corporate arena. The standards espoused in the Norms could be linked to corporate public reporting requirements whether in annual reports or in respect of specific legislation.

Most importantly, business should be encouraged to take a proactive approach to ‘road testing’ the Norms to help clarify both the practical limits of the content and the most feasible means of implementation. This should be done in concert with NGOs and unions and be actively facilitated by initiatives such as the Global Compact.

Recommendations

a. Extension of consultation period

The current reporting and consultation process should be extended beyond the present March 2005 deadline for submission of a report to the Commission at its 61st Annual Session. This would enable the Office of the High Commissioner for Human Rights to develop a more in depth analysis of the issues.  In particular, more time is required by all stakeholders to ‘road test’ the Norms and consider how to develop practical and transparent methods to implement and enforce the Norms.  This should include further examination of independent monitoring methods currently used by NGOs and trade unions, as well as consideration of how best the current the UN reporting system could provide a structure into which activities related to the Norms can be chanelled.

b. Support the Norms as a common international standard setting out the human rights responsibilities of business
The Norms should be supported by the OHCR as the leading example of a human rights approach to corporate accountability. The Norms represent a major step forward in defining the relevant human rights responsibilities of business and should form the basis for the development of a legally binding framework.
� Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights, U.N. Doc E/CN.4/Sub.2/2003/12/Rev.2 (2003). 


� Commentary on the Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights, U.N. Doc. E/CN.4/Sub.2/2003/38/Rev.2 (2003) Paragraph 17 (a).


� Recent legislative initiatives in the United Kingdom, France and South Africa indicate a willingness of corporate regulatory agencies within these jurisdictions to adopt a more expansive view of what issues are considered material to a corporation’s short- and long-term performance, thus requiring disclosure and increasing corporate transparency in a company’s public reports.  Superannuation legislation in the United Kingdom, Australia, Belgium and Germany has incorporated reporting requirements with respect to certain human rights. Also France has introduced mandatory annual disclosure and reporting requirements for the largest corporations under French law (the New Economics Regulations (NRE) were adopted in May 2001 by the Parliament and came into force on January 2002. Law No.2001-420). And in South Africa, the Johannesburg Securities Exchange adopted a “Code of Corporate Practices and Conduct” that requires all publicly listed corporations to disclose non-financial information in accordance with the Global Reporting Initiative  Sustainability Reporting Guidelines.
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